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MINUTES OF A REGULAR MEETING OF THE BOARD OF DIRECTORS OF 
TARRANT COUNTY WATER CONTROL AND IMPROVEMENT DISTRICT NUMBER ONE 

HELD IN THE DISTRICT OFFICE IN PORT WORTH, TEXAS, ON THE 
9TH DAY OF JANUARY, 1933, AT 3 P. M. 

The c a l l of the r o l l disclosed the presence of a l l Directors as follows, v i z : 

• - * * >» W. R. Bennett 
E, E. Bewley 
W. K. Stripling 
C. A, Hickman 
Joe B. Hogsett 

President Bennett presided; W. K. Stripling acted in his capacity as Secretary. 

At this time and place the following proceedings were had and done, v i z : 

1. 

Attached to these Minutes as "Exhibit A," i s a certain letter writ­

ten in behalf of the McKenzie Construction Company and the Uvalde Construction 

Company, Di s t r i c t Contractors, dated December 3̂ , 1932; also, a letter from the 

same parties dated January 6, 1933* These letters were presented by President 

Bennett. After discussion of the matters referred to in these letters i t was 

the sense of the Directors that they should be referred to the Attorneys for 

the District for analysis, and for formulation of a proposed answer to be made 

to these letters: It was so ordered. 

2. 

Attached to these Minutes as "Exhibit B" is a letter of date Jan­

uary 9» 1933» addressed to the Board of Directors, i n regard to a letter to 

be written to Mr. Harold W. Newman, Jr., of Counsel for the Reconstruction F i ­

nance Corporation, concerning certain objections to the form of the Note and 

other conditions now proposed by the Corporation to control the loan sought by 

this D i s t r i c t . Upon the reading of said letter, Director Hogsett made a motion 
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that the letter as written do be approved, and mailed as of this day. Adoption 

of this motion was seconded by Director Hickman. Upon a vote being taken the 

motion was carried and i t was so ordered. 

a. 
There was brought to the attention of the Directors necessity to 

take positive action on the numerous claims f i l e d by the owners of land and 

other property, i n the valley of the West Fork of the Trinity River near the 

towns of Paradise and Boyd, in Wise County, Texas, based on alleged damage by 

reason of floods, which occured i n the month of May, June arid July, 1932* 

Thereupon Mr. M. C. Nichols of the Engineers for the Di s t r i c t , 

made report concerning the physical facts which produced the flood, and made 

recommendation that the claims should be denied, by reason of the physical con-

ditions. 

Thereupon the Attorneys for the District rendered their oral opin­

ion that upon the physical facts stated by the Engineers the D i s t r i c t , under 

the law, was not liable to make compensation for any of the claimed injuries. 

It was the sense of the Directors that each and a l l of the stated 

claims should be denied and that a l l of the claimants promptly be so advised: 

It was so ordered. 

k. 

No further business was presented and the meeting was adjourned. 

APPROVED: 



" E X H I B I T A" 
1/9/33. 

(SEE ORIGINALS IN FILE ALONG WITH SOME ADDITIONAL) 

San Antonio, Texas, 

February k$ 1935* 

Mr. W. R. Bennett, President, 
Board of Directors, 
Tarrant County Water Control k 

Improvement D i s t r i c t #1, 
Fort Y'orth, TexeB, 

Dear Mr. Bennett: 

I received your l e t t e r of January 16, with 
which you enclosed a eopy of a communication written by 
Meesre, Hampton and Samuels, purporting to answer our 
l e t t e r addressed to you of January 6. Upon receipt of 
t h i s oomrunication we referred i t to our attorney, Mr. 
R. J . Boyl», and enclose a copy of his reply. 

la set out i n Mr. Boyle's l e t t e r , i t appears 
to us that the communication furnished by Messrs. Samuels 
and Hampton more closely approaches a thesis on moral 
duty than a leg a l opinion based upon the laws of t h i s 
state, and the circumstances and matters i n question. 
* t any rate, the fact that the Board has f u l l l e p a l 
authority to dispose of i t s bonds at 90 Rnd accrue* 
i n t e r e s t , and pay a reasonable commission for the sale 
of same under a f i s c a l agency contract, has not been 
disputed. Consequently, we s t i l l contend, as set out 
i n our l e t t e r of January 6, that i n the absence of a 
competent legal opinion to the ef f e c t that i t would i n ­
volve an i l l e g a l act on the part of the Board, i t i s the 
moral duty of the Board, based on the pr i n c i p l e s of 
ri g h t action, or the Gol4«n Rule, to s e l l i t s bonds 
at the best leg a l price i t can obtain, and discharge 
the obligation i t has i n gc-d f a i t h assumed under a 
solemn written agreement. 

Tours very t r u l y , 

McKeneie Construction Company, 

By (Signed) A. J . McKensie 
A. J , MoFensie. 

AJMCiK 

CC - Uvalde Const. Co., 
Dallas, Texas. 



HOTLl« WHBSUtl, GRSSHAM A TERRELL 

San Antonio, Texas. 

February 3, 1933• 

Mr. A, J . VcKentle 
Pres., FoFenei© Construction Co. 
San Antonio, Texas. 
>..••»»»-<* > 

Dear Mr. VoFentiei 

I am returning eovy of letter from Messrs. Samuels * Hampton, attorney* 
for the Tarrant County Water Control and Improvement D i s t r i c t No. One, of January 
13# 1933* addressed to Mr. V. R. Bennett, President of the D i s t r i o t Board of 
Directors, which you sent me on January 17. My delay i n replying thereto has 
been due to absence from the c i t y . 

I do not understand that the l e t t e r w ritten by these eminent lawyers d i s ­
putes the legal proposition that the Bo-rd of Directors of the District h«s the 
lejral authority to s e l l the bonds at the minimum price of ninety fixed by the 
statute and pay a reasonable comnission to s broker who would bring about a sale 
of the bor<-"s at such price. T understand their l e t t t r to be a discussion of the 
ethics of a public truft, about which there is bound to be a difference of opinion 
between us sinoe t h e i r discussion of ethics does not take into account the obliga­
t i o n of the D i s t r i c t to the contractor who bid on the work i n good f a i t h with the 
understanding that he would be paid the f u l l amount of his contract price for per­
formance of the contracti neither does the opinion take into consideration the 
faet that the Board had ample opportunity before the depression came upon the 
country, and even after the contract was awarded, to s e l l a l l of the bonds of t h i s 
issue at a orice considerably above ninety and accrued interest. 

knowing Mr, Samuels and Yr, Hampton as v e i l as I do, I am sure that they 
overlooked these phases of the situation i n t h e i r discussion of the ethics of a 
public t r u s t , Undoubtedly, the Board of Direotors acted i n good f a i t h i n d e c l i n ­
ing to s e l l the bonds a the high marked i n the belief that the market would ad­
vance and that the interest of the D i s t r i c t would be best served by awaiting sueh 
advance. Unfortunately, the panic came upon the country and destroyed the market 
for the bonds. Under these circumstances i t seems to me the highest e t h i o a l con­
sideration would require the Board to do everything i n i t s nower to provide the 
funds to pay In f u l l the contractors who performed the work i n good f a i t h rather 
than i n f l i c t a loss on the contractors because of a mistake in judgment by the 
Board of Directors of the D i s t r i o t . 

I am sure that these gentlemen w i l l agree with me that, under the authori­
ty of Davis versus C i t y of San Antonio, 160 S, w. Il6l, the Board of Directors h^ve 
the legal authority to make the sale in accordance with the bid received by the 
Board i n December, 193^. and that having sueh authority they should make the sale 
on the basis of t h i s bid rather than i n f l i o t a loss on s oontraotor who has perform­
ed his contract with the accruing benefits to the D i s t r i o t . I f the question i s to be 
decided on the moral obligations involved, the proposition i s indisputable that the 
f i r s t moral obligation imposed on the board of directors i s to eomply with t h e i r 
contract, unless you should interpose the doctrine of "benefits forgot," which I do 
not understand has any pluee i n an ethioal discussion. 

Yours t r u l y , 

RJBiSM (Signed) P.. J . Boyle 



Port worth, Tex«», 

January 16, 1933* 

Mr. A, J. Mckensie 
McKenarie Construction Co 
Smi th-YoungTower 
San Antonio, Texas 

Pear Mr, KoFentiej 

Acknowledging your letter of the 6th which T gave to our 
attorneys, Messrs. Frmcton and Samuels j Attached herewith 
is copy of their communication to me regarding same. 

The general impression seems to be that the municipal mar­
ket i s improving, and I certainly trust that i t w i l l im­
prove within a short time to a sufficient degree to allow 
us to get a l l of these matters f i n a l l y concluded. 

Yours very truly, 

vnRBjhm 



Fort >S)orth, Texats., 
January 13, 1933* 

Mr. V . R. Bennett, President Board of Directors, 
Tarrant County Water Control & Improvement Dis­
t r i c t Number One, 
Fort Worth, Texas, 

Dear Mr. Bennett 1 

• - v ^ We have before ua l e t t e r of January 6, 1933. dated at San Antonio, 
Texas, addressed to you by Mckenzie Construction Co., i n which several questions are 
raised concerning the duty of the D i s t r i c t to s e l l s u f f i c i e n t amount of i t s bonds to 
pay the balance row owing to the contractors. 

There i s , as a matter of course, a wide d i s p a r i t y between an ex­
pedient contract of sale and one that i s i l l e g a l . In making sale of i t s bonds, 
sound public p o l i c y would require not only a sale legal and v a l i d i n i t s nature, 
but one that would not offend i n t e l l i g e n t public opinion. This i s but another way 
of declaring that t h i s Board, i n performing i t s functions as a public body, account­
able to the tax-payers, should have as much regard for the s p i r i t as for the l e t t e r 
of the law. Keeping merely within the technical l e t t e r of the law i s not always a 
sign of d i s c r e t i o n nor i s i t a f u l l response to the ethics of a public t r u s t . 

It i s true that the statute permits a sale of bonds at a minimum 
of ninety cents on the d o l l a r and such a sale would be technically l e g a l j but, on 
the other hand, would such a sale represent the exercise of a high sense of discre­
t i o n when by waiting f o r a time for a r i s e i n the market, the bonds coulfl be sold 
to a better advantage? 

In t h i s connection i t i s proper to say that no court would under­
take to substitute i t s d i s c r e t i o n for yours, p a r t i c u l a r l y where yours was honestly 
exercised, you having i n mind the best interests of the D i s t r i c t . The fact that you 
are permitted to s e l l the bonds at the minimum rat© does not argue that you are ob­
liged to do so, or thet you are under any moral coercion to take t h i s course. In 
t r u t h , i t i s intended under the statute as a l a s t resort which should be sparingly 
invoked and then only to avert something i n the nature of an emergency, 

The D i s t r i c t i s one of limited power i n the construction and com­
pletion of the fcnterorise which i t set out to accomplish. In no other way was i t 
authorised to discharge the obligation of the contract than by the issuance and sale 
of i t s bonds. In the sale of i t s bonds i t lay under the duty to s e l l them, i f pos­
s i b l e , at par, and avert the s a c r i f i c e of s e l l i n g an obligation of 100 cents at less 
than i t s face value, and paying i n t e r e s t on the f u l l amount nominated i n the bonds. 

When the D i s t r i c t offers i t s bonds to the contractor, i n exchange 
fo r work and material, at ninety cents on the d o l l a r , i t has treated the contractor 
with consideration and j u s t i c e , and has measured i t s treatment by a c r i t e r i o n a l i k e 
f a i r and l e r a l . 



Let UB assume that the D i s t r i c t way eleet to s e l l the bond* 
at 90 and pay a brokerage thereon of say 3#. TB i t not then, i n e f f e c t , s e l l i n g 
the bonds at less than 90 and i s not the impression on the public mind p r a c t i c a l ­
l y the nam* as i f the D i s t r i c t had sold the bonds at 87 withoot & brokerage fee? 

When you are advised, as i n the ease of the MeFensie l e t t e r , 
that the b^nds cannot be sold on the market for more than 86 or 87, a bid for 9° 
with*a Commission of three per cent is obviously intended as a device to bridge 
the d i f f e r e n t between the amount of the bid and the market value* An lndireotion 
of that kind would be transparent to any court and would involve an evasion of the 
statute. 

I t should also be remembered that a commission for sale of bonds 
would have to be f a i r and reasonable and the Board i t s e l f , would be held to know 
the state of the market. I t could not bury i t s head i n the sand l i k e an o s t r i o h , 
and claim that i t did not perceive the trsmd of the market price. 

'''he law regards the substance and not the form of the trans­
action, and since we live i n the world we should not be allowed to plead ignorance 
of i t s conditions. 

Very truly, 

(Signed) Sidney I,« Samuels 

(Signed) Ireland Hampton 

attorneys. 
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San Antonio, Texas, 
January 6, 1933 

Mr. W, R. Bennett, Chairman, 
Board of Directors, 
Tarrant County Water Control k 

Improvement D l f t r i c t No. 1, 
Port Worth, Texas. 

Dear Mr. Bennetti 

• • * - <+ v Fe have your l e t t e r of December 31st with reference to payment 
of balance due MeKensls Construction Company and Dvalde Construction Company 
for work on the Eagle Mountain Dam, we note from t h i s l e t t e r that i s i s the 
opinion of the f-ater Board that the bid for the bonds at 9^ and accrued i n t e r ­
est under a brokerage fee of ffL which they received from ^ r a i i e r Moss i s i n the 
nature of a discount and therefore i l l e g a l . 

We must r e s p e c t f u l l y submit that t h i s i s a legal question and 
unless or u n t i l the Board has had i t ' s views confirmed by the opinion of compe­
tent attorneys, we cannot accept the position indicated i n your l e t t e r as f i n a l . 
We have been advised by our attorneys that our eourts have already approved by 
d e f i n i t i v e decisions transactions of s i m i l a r character and i n the face of these 
decisions we do not believe your attorneys would advise you that i t would be i l ­
l e g a l to accept the bid which has been f i l e d with the StAfd f o r purchase of 
these bonds. It i s our understanding, moreover, that the proposal was submitted 
on the condition that the sale of the bor ds won Id be anproved as to l e g a l i t y by 
your attorneys and by Chapman * Cutler of Chicago, 

There i s no secret that the present market value of these bonds 
i s 87 to 88. We should l i k e to inquire whether or not i f the Board had receiv­
ed a bid involving the payment of a f i s c a l agency fee which would net the Bo*>rd, 
including cost of the brokerage, 9̂  or above for i t ' s bonds, i t would not have 
been, i n i t ' s opinion, a le g a l and acceptable bid? *'e think there i s no ques­
t i o n as to what the answer to t h i s question would be. Bonds have been sold i n 
l i t e r a l l y hundreds, orobaMy thousands, of eases i n the State of Texas under 
t h i s form of contract. We see no d i f f e r e n t legal or moral pri n c i p l e s involved 
when the proposal contemplates the oayment of 90 and accrued Interest for the 
bonds with a fee to the brpker. 

We think, therefore, that before you d e f i n i t e l y refuse to accept 
the best bid that you have received for these bonds and pay us from the proceeds 
therefrom the amounts due us f o r work done, you should furnish us witk competent 
legal opinion that to do so would involve an i l l e g a l act on the part of the 
Board. 

Yours very t r u l y , 
MeTFNZIE CONSTRUCTION COMPANY. 

(Signed) A, J , McFentie 

President. 



Fort Worth, Texas, 
December }|, 1932. 

Mr. A. J . MoFentie 
% McFensie Construction Co 
Smith-Young Tower 
San Antonio, Texas 

Dear Mr. yeFensie: 

Acknowledging your l e t t e r of the JPtht 

I t i s the opinion of the Water Board that we have not 
received a l e g a l bid f o r our bonds. In our opinion an 
offer to buy our bonds at 90 and accrued interest less a 
30 d o l l a r per bond discount as a f i s c a l arent fee i s 
nothing more or less *h*n discounting the bonds. You, 
yourself, i n your letter of the 2*lrd stated that the bonds 
are not worth over Wf or BR. 

1 read your l e t t e r of the 23rd to the Board yesterday and 
i t was the unanimous opinion of the Board that the only reply 
we could make to you was that we honestly and conscientiously 
believe that we have received a bid that we cannot lawfully 
accept. 

Regretting very much that t h i s unfortunate state of a f f a i r s 
e x i s t s , I am 

Yours very t r u l y . 

WBBthm 



San Antonio, Texas, 

December 30, 1932 

Mr. m R. Bennett, 
* c/o Acme Briok Company, 
Port Worth, Texas. 

Dear Mr, Bennett 5 

I have your l e t t e r of December 28. I very much regret 
that we are unable to understand why the Water Board i s not i n position 
to s e l l i t s bonds at 9© and accrued interest and pay a brokerage fee 
for producing a purchaser. We have consulted with the best legal minds 
i n t h i s State and they a l l advise us that the Board has a perfect 
l e g a l right to s e l l i t s bonds at statutory par and pay a f i s o a l agent's 
commission for s e l l i n g same. Furthermore, t h i s procedure has been up­
held by the Courts i n t h i s State i n other cases. Our attorneys inform 
us that the bid you have for these bonds i s legal i n every rerpect 
and, consequently, we cannot understand why you do not accept i t and 
pay us i n cash, according to the contract. 

Some suggestion has been made that you do not have the 
funds available at the present time to pay the f i s c a l agency commission, 
However, we understand that you should have i t i n February, and cer­
t a i n l y by J u l y , 1933» H t h i s i s the only excuse you have for not 
accepting the proposal you have, we suggest you o^fer the Bond Agent 
a note f o r his f i s c a l agent's oomrrission, payable i n February or 
Jul y , when funds f o r this purpose beoome available. 

As I have explained to you before, T appreolate f u l l y 
the a d v i s a b i l i t y of bringing t h i s matter to a close, but frankly, I 
do not think the Board has shown the proper a t t i t u d e , under the c i r -
cumstanoes, toward the contractors i n construing the legal l i m i t 
on the sale of your bonds. We would be perfeotly w i l l i n g to submit 
the proposed sale to the Grand Jury, or anyone else who might be 
interested i n the matter. I t seems to me that under the circumstances 
i t i s the p l a i n duty of the Board to accept the very best legal bid 
i t receives i n order to comply with i t s written obligatione, 

I sinoerely hope that the Board w i l l reconsider t h i s 
matter and accept the b i d i t already has and pay the contractors i n 
cash, as the contract nrovidee. 

Yours very t r u l y , 

(Signed) A« J , KeRensie 

AJMotK A. J . McKentie 



Fort Worth, Texas, 
December 28, 19z,2. 

Mr. A. J , KcFen*ie 
v jt"!foFen«ie Construction Co 
Smith-Young Tower Building 
San Antonio, Texas. 

Dear Mr. MoFentlei 

Acknowledging your l e t t e r of the 2^rd: 

I sincerely regret that the v<ater Board i s not i n position to s e l l 
i t s bonds at the legal l i m i t and Vnow that Messrs. Fickman, Bewley, 
Bojrsett and S t r i p l i n g f e e l the same way about t h i s matter. Noth­
ing would please us more than to be able to s e l l our bonds at the 
minimum priae, as we construe the l i m i t , and pay you i n cssh, but 
unfortunately we have f a i l e d so far to accomplish such a sale. 

As things look now I do not see any possible way of making a settle­
ment with your company and the Dvalde Construction Company except 
with bonds and the cash that we are to receive from the R» F, C. 

Regretting t h i s unfortunate state of a f f a i r s , T am 

Sincerely, 

WRB{hm 


